New Mexico Society of Architects
C/O Mr. Kenneth S. Clark, F.A.I.A.
208 Delgado Street
Santa Fe, New Mexico
Gentlemen :
This letter is written in response to your request for a legal opinion
with respect to whether a School Board or a Board of County Commissioners
may legally contract to pay an architect for plans and specifications for
constructing a building even though the bond issue out of which such
building is to be constructed fails to pass. It is our understanding that
School Boards as well as Boards of County Commissioners frequently take
the position that no payment may be made for plans and specifications
except out of the proceeds of the bond issue relating to the project with
the result that the architectural fee must of necessity be contingent, rather
than certain.
In our opinion, there is no legal foundation for such a position and
School Boards and Boards of County Commissioners may enter into a valid
contract to pay an architect for plans and specifications for projects without regard to whether the bond issue relating to the project is passed by
the voters. We will separately consider the authority for such payment by
School Boards and by Boards of County Commissioners .
Public schools may pay for architectural services which are considered preliminary in nature, that is, for surveys, feasibility studies, cost
estimates and preliminary plans, under Budget Classification 120.3 in the
General Control budget. For other architectural services, budget provisions
may be made under classifications 1210.1, 1220.1, 1210.2, 1220.2 and 1230.
The basic authority for the foregoing is found in the Public School
Finance Act, Sections 77 -6 - 1 through 77-6-46, New Me xico Statutes Annotated, 1953 Compilation . In particular, Section 77 -6-7 establishes the
form of budgeting, 77 -6-46 requi res expenditures to be in conformity with
the budget, and 77-6-5 gives the effect of law to accounting and budgeting
procedures contained in the Manual of Procedure issued by the Public
School Finance Division of the Department of Finance and Administration .
The budget classification numbers listed above are designations set forth
by the Manual of Procedure, which was initially issued in 1965 and supplemented in 1967 .
A Board of County Commissioners has general authority "To build
. . . all county buildings . .. " under section 15-37-15 and" .. . the care
of the county property and the management of the interest of the county
in all cases where no other provision is made by law" under section 1537 -16. Its budget is, however, subject to approval by the Local Government
Division of the State Department of Finance and Administration. See
Section 11-2-57. This division advises that a line item in the general fund
may be placed in the budget by a Board of County Commissioners. Such
request in the budget could be made by a Board of County Commissioners
in advance of the election on the bond issue and, if the issue passes, the
architectural fees would be paid from the proceeds of the bond issue and
the money in the line item in the general fund would simply not be used.
Alternatively, after a bond issue fails, the Board of County Commissioners
could request approval of an amendment to the budget from the Local
Government Division of the State Department of Finance and Administration.
Both in the case of bond issues for school construction and for county
projects, it seems elementary that the respective boards must have authority
to incur preliminary expenses, including the employment of architects.
The Legislature of the State of New Mexico must have foreseen that
certain preliminary expenses are an absolute necessity in the case of an
election on a bond issue . For example, legal advertising in advance of an
election is specifically required, and the newspaper carrying the advertising demands and receives its fee in advance of the election. The services
of an architect would seem to be equally essential to the presentation of a
bond issue to the electorate. Accordingly, the authority to incur expenses
preliminary to an election on a bond issue is inherent in the statutes providing for such elections.
In conclusion, we see no necessity for architectural fees to be made
contingent upon the passage of a bond issue.
Sincerely yours,
Joseph A. Sommer, McKenna & Sommer, Attorneys
NMA January - February 1968
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NEW MEXICO QUARTZ BEAUTIFIES
ALBUQUERQUE'S SKYLINE
Nearing completion is the installation of 1400 precast concrete panels on the exterior treatment on St.
Joseph 's Hospital, Albuquerque. The white quartz
exposed aggregate surface material was acquired
here in New Me xico. The panels are being produced
on Otto's new high production impact table facili ties, t he only facility of its type in New Me xico. A
new peak in product strength and uniformity.
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8 FOOT WIDE DOUBLE TEE
PRESTRESSED CONCRETE ROOF!
A total of 37,000 square feet of prestressed concrete roof hauled and erected in five working days
on general offices and shopping center for Phelps
Dodge Corp., Tyrone, N. M. The spans of the eight
feet wide double tees ranged from 28' to 72'.

ARCHITECT
LOUIS G. HESSELDUN
t':t ASSOC.
CONTRACTOR
BRENNAND - LEAVELL

PR~STR~SS~D CONCR~T~

PRODUCTS, INC.
MANUFACTURERS OF ROOF AND FLOOR DECKS

_ ECONOMY

THEY EXCEL IN
_ PERMANENCY _ DURABILITY

_ VERSATILITY

_ FLEXIBILITY

and most important _ FIRE RESISTANCE

1900 MENAUL ROAD N. E., ALBUQUERQUE, NEW MEXICO 87106
10

NM A Januar y · F ebr uar y 1968

(505)

345-2536

